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PITNEY, HARDIN, KiPP & SZucH

{MAIL TO) P.C. BOX 1945, MORRISTOWN, N.J. 075062-1548

[CELIVERY TO) 200 CAMPUS DRIVE, FLORMAM PARK, N.J. 07932-09%0
(201) 9886-6300

arromnzvs Fon Defendant AT&T Corp.

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

COMBINED COMPANIES, INC., :
a Florida corporation,

AND

.

WINBACK & CONSERVE PROGRAM, CIVIL ACTION NO.
INC., ONE STOP FINANCIAL, $5=-908 (NHP)
INC., GROUP DISCOUNTS, INC.,
800 DISCOUNTS, INC. and

New Jersey corporations,

AND
CERTIFICATION OF
PUBLIC SERVICE ENTERPRISES RICHARD R. MEADE
OF PENNSYLVANIA, INC.,
& Pennsylvania corporation,

e (1] (1) [ (13

Plaintiffs,

V.

AT&T CORP., _
a New York corporation, .. :

Defendant.

RICHARD R. MEADE, of full age, hereby certifies as follows:
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1. I am an attorney-at-law of the State of New Jersey and
am a Senior Attorney with defendant AT&T Corp. As such, I have

personal knowledge of the facts and proceedings set forth herein.

2. I submit this Certification in connection with AT&T’s
Brief In Opposition To Plaintiffs’ Motion For a Temporary

Restraining Order.

3. On February 16, 1995, AT&T Corp. filed Tariff
Transmittal No. 8179 with the Federal Communication Commission
("FCC"). A copy of that transmittal is attached hereto as Exhibit

A. A copy of my letter to David Nall, Deputy Chief of the

Commission’s Common Carrier Bureau, Tariff Division regarding the

transmittal is attached hereto at Exhibit B.

4, In connection with Tariff Transmittal Neo. 8179, éeven‘

entities (including three of the plaintiffs in this matter) filed:

Petitions to Reject or Suspend and Inveétigate with the FCC.

5. On February 21, 1995, I received a copy of the Petition .

To Reject or Suspend and Investigate'of Winback & Conserve Program,i

Inc., which was filed with the FCC in connection with AT&T’s Tariff

Transmittal No. 8179. A copy of this petition is attached hereto

as Exhibit C.

6. Oon February 22, 1995, I received a copy of the Petition

To Reject of Combined Companies, Inc., which was filed with FCC in'

connection with AT&T’s Tariff Transmittal No. 8179. A copy of this
petition is attached heretoc as Exhibit D.
-2 -
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7. On February 22, 1995, I received a copy of the Petitiong
Te Reject or Suspend and Investigate of Public sgrvices l:nterpnsesi
of Pennsylvania, Inc., which was filed with the FcC in connection
with AT&T’s Tariff Transmittal No. 8179. A copy of this petition:
is attached hereto as Exhibit E.

8, On February 27, 1995, AT&T Corp. filed with the FCC its
Reply to the Petitions to Reject or Suspend and Investigate. A
copy of this Reply is attached hereto as thibit F.

I hereby certify that the foregoing statements made by me are
true. I am aware that if any of the foregoing statements made by
me are wilfully false, I am subject to ishment.

RICHARD R. MERDE
DATED: March 6, 1995

: TOTAL P.ed
HAR-06-95 MON 16:23 @3 P.04
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. #. Dul Caging ’ Aoer 1206
ADTIATTRG - Rgee and Taneg 53 Comorae Drve
Srogewatar, NJ Dseq?
08 835 8041

TaDtuazy 14, 1993
Transmictal Ne. 9179

Sacretary
Fedaral Communications Commission
Washington, DC 20554

AEESRtian: Somron Carrier Jurean

The sccempanying vezift sacesial issusd By AT(T Communications and
bearing Taziff r.C.C. Nea. 1 and 2, affective Mazeh 2, 1993, ;, aent
ta you for filing in compliance wich She requiremants sf the
Communications Act of 1934, ap Amended., This satezial coniiats of
car1ff pages as indicated en the follswing check sheets: :

Tagiff F.C.C. No. L - 332sen Aevised Page 1
Taziff 7.C.¢, No. 1 = 278ch Revised Page 1.4
Tarife F.C.C. Ne. 2 - 1140th Revised Page 1

This filing modifies language pPattaining to Tzansfer oz Aszignmenc
Teguistions.

A continuing waiver of Sectica 61.7¢ of the Fedaral Compunicacicns

Cammizsion's Rules and Ragulacions wag Esquasted under Applicatizn
JJa. 13318 and nas pesn granted under Jpecisl Purmission No. 93=-48,

Notitizacion to custowmers of race incraases i3 being made through
Aadvartisements scheduled te SPPeAT VATRLN the Rext Twe business says
40 general circulation daily mewspapess in majer metropolitan azeas
chrougheut the ceuatry (dhcluding ¥ oday and the national

editions of che Wall truet Joug_“ and the New York Timags).

Acknevledgment and dace of teonipt of this filing ase Fequested ©s
the address belev. A duplicate letter of transmiceal is attached
for this purpess. Petitiens cas be sarved sither by facsimile
t309=933-0360) te the atcantien of Mz. R. Moade of in Peksan co
Mc. M. 7. DalCasine, Adminiscrater - Rataa and Tarifta, AT(T
Comsunicatiens, 33 Cerperate Drive, Roea 32055, Urcidgewstes,

MO,

Duplicace Lateer
Assashment:
Taciff Pages (6)
Copy of Letter, with attachmemt, CORCUZZEARlY SQBT Tot
Commacrcial Csatzactes
Chief, Taziff Raviev Bzanch, Public Mefersnce Cepy

'é;-n-n-l'-v_
o G3
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ATEYT SO ICATIONG . TARIFY P.o ¢, no. 1

Agm. Razes ang Tazritts lith Revigaq Page 143
Bridgewaces, NI 08807 Caneeis 10¢p Revised Page L5
<ssuad: FTeozuarey .6, 1395 Effyctive: March 2, 1993

6.2.8, Pzovisien ef Sarvices {oontinugd)

be inacallaes sSubjecy to the avnllhs.u:y of inacallation Persennel ang
Squipment. Inatallacioas will usually me mage during necmay Ve rking haurs.
For ATsT SITIMN Sexvice, an !n-nu.ttn Sussantee 4o Providad .5
pacified in Seccien 6.17.8, !ou.onnq. Fez Ater CustemNer GoOLB Service,
on Installation Guacantes 3g Proviaed ag spmcified :pn Section §,21.%.
following. - ’

c. Mainzanangs -~ The Company will saintain apd E®PALL the 3secvices
which ¢ Prevides, at png ddditianz) chagge, SKSePL as specified iR ATET I3x
INIPLAN Bggie 3arvica Option a9 Spacified 1n Section 6.19.5, followiag. Sx
For ATs? OrTIMUN Jegvice, a Maintenance Guazances 3 provided g3 specifiad

in Section 6.17.8. follewing. Far  aTeT Custemdas gorp Sarvice ;3
Maintenaney Guarantae |, provided as specified ia gecrien §.21.8_,
foilewing.

B. Nazardous Losations - A Cempany-provided accmns line will not be
furnisned at 4 lecation tne Company considers hatardous fe.g., explegive
ACRSaphere Avitonmancs). 1g Such cases, the Campany, if 3¢ teqQuested,
will terminace whe Ascesr line at Butually agreeable alternate locatien.
The Customer will then de cesponsinle for axtemsien ef the access line teo
the hajardeus lecatien.

6.2.8. Transfer or Assigramnt - Custom Natwork sServices may be
Cransferzed us sssigned co & new Sustemer, previdas that: ’

A. Tha Custemes of record (former Customer) requasts in wziting thac ene
Company cremafer or A88ign the segvice to the new Customer.

B. The pew Custeme:r negifies the Company in writing that ie agqZees to
S3suxe sll ebligatieng ef the formar Customer at the time of etransfer or
dssignmant. These *Bligations include; (1) all Sutatanding ihdebtednesy
for thae sarvieas, and (1) the unexpired portion ef any applicable maaimum
PAYRSAT paried(s], iacluding the unexpized pertion of any term of service
and vsags er zavenus ssamitaany {a) .

€. The service is not interzuptad ez relecaved at the time the trapafer
OF sisigreant is made, . N

D. The Cempany agrees in wgiting to tha trasafer or assigoment.

The ezansfor o 4ssigasmnt dees net elieve ap discharga the former
Sustemer frem temsining jeintly anma Severally liable with the new Cuatomer
for any ebligatieng sxisting st the time of CXAnsfer or mssigrmesnt. Theswe
shligations inalude; {1) a1 sutstanding iadebtedness for the sezvies, and
{2) the uwmexpired Poktion of any leable mimimm PAYRRRt peciodia),
includiag the uRaxpired pertica ¢ Ay term of servics aad usage or
fevenus eemmitasat (s), . _

ok
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ATET cmzc.u'xwl . TARIFY ¥.c.c. no. 1

Adm. Rates and Tariffs dzg Reviseg Pa H
. ge 1%0.
auaqeun:. NS oseg? Cancels a4 Revizes Rage 150.;
asavsd: Febzuazy 16, 199s Effactive: March 2, 19es

pian o Centract Tazitt ca uch geheg Customeris), ap iy only be
completed i1a Accordsnce wieh wp;, faction. It ¢he transfer of Sarvicq 4
€5 4 graup of cwe or more other Customers, the new Customer for tae velume
X term plap og Contract Tarify will be thae X0up. Fach Customer in the
JToUp will pe Joinely ana evarally liable fer 411 of the ebligatigns
Asscciated with the tansfarred service and volume o¢ EeIR plan op Centzac:
Tarssg.

§.3.7, Multi«Logytion Calling Plan GLP) = Cortsin Custom Negwerk
Sarvices age available as pare of She MICP. 1The Cerms and tonditions af
Ehe MLCP gre desccibed jin Section §.9. £a.l..l.emg.

-

-.u-u-u--w---a---u-m.

Selotad o ¥.5 l
@3
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ATET COMMUNICATIONG ' TARIFT F.C.c NG, 2
Adm. Asces and Tariffs i15eh Rev.zenm 'uq.'zo
Azidgewatar, NJ (Dg307 Canceis lecn ReVisea Page 0.
Issuand: Fabguary 14, 1993 EEfactive: pMayren 4, 199%

2-1.7. Limitstions on the Provision of wars {oencinued)

3. BRastoracien of Sexvice = In whe SVent of failure. wWATS will be

Eeatozred in cemplisnce with Part #4, Subpare D, of thne FoCy Aules apd
Regulations.

e. llsudo_\u lLecasions - ap Sccess line will nec be tucnished ar ,
locft.tou the  Cempany consigers Mazazdous it.g., eaxplosive AtBoiphere
SAviconmentsl. 3In guen cases, the Company, if se feQuasied, will terminata
the sccess line at 4 mutullly agceeshle alternate locaciaon. The Customer
:ultlhon be respensible for Axtension of the sceass line to tng hazsxdous
ocatien.

2.1.8. Transfer aor ASsignmmnt - WATS, including 4ny assaciated
telsphone nuaberis;, Bay be transfecced or Assigned to 3 pew Customarz,
pcovided that: '

A:. The :m:in-z of record (fermar Customar) reqQueses in WELACIAG that the
Company transfer orp asaign WATI ¢ the new Customs:z.

B. The new Custemsr Rotifies the Company ipn vriting that it agzees to
Asszume all obligations of ehe former Custemsr at the time of cransfepy or
assignment. These ebligatiens include (1) all eutstanding indabrednesa fox
the Jefvice and 12) the unexpized percien ef any applicable minimus payment
pariodis), including che unespired portien af any term of suzvice and usage
Or fevenus sesmicasntis).

€. The Company acknowledges the transfer eor assignmenc ip vriting, The
scknoviedgment will be made wvithin 1S days of Feceipt af nocificacien.

The transfer or assignanant does pot zeliave ez discharge cthe former
Customer from EdMalining jeintly ane severally liable with the new Customer
for any sbligations existing at the tims of tzanafer oc Assignment. These
obligations include: (1} ol ouctatanding indebtedness for UATS, and (2)
the unespired portion of any applicable minimum PAYyment pezisdis). Whea 3
transter or assignment 98cuzs, a Mcord Changs Ofly Charge applies (see
Recerd Change Only, Sestien 2).

Nething herain or slsewhers in this cacigy shall giva any Customer,
assignes, or tzansferes SAY intersst or Proptietary right in any #00
Jervice telephons numbes, .

If a Customer seeks te tzanafer, to ome oz mere ether Custemerxs, all or
substantially all ef the 300 BuRbers associated with an SRisting ATAT BOQ
Sazxvice Ters Plaa eor Ceatract Taziff, and the anticipated result of such a
tranafer weuld be that the usage and/er revemue from the femaining 000

i2 sencths of usage) weuld het saet the usage and/er revenus commitmant of
the Texm Flan eor Contract Tariff, the tzansfer will be deemed & transfar of
the assecisted Tamm Plan or Contaact Taziff te such sther Custemacis), and
WAy eaAly b csmpleted in accerdance vith this Sectism. If che tzansfer of
S8Evide is T & 9zeup &L twe oz meze ather Customers, the nev Custemmr fer
the Tesm Plas or Centisct Tariff will be that greup. Each Customer ia uhe
vieup will be jJeintly sed seoverally liable fer all ef the abligetiens
asseciased with the transfesred servies and Tarm Plan ef Centract Taziff.

2.1.9. Matantien of 800 Sazvics Telephens Wumbers = Custemers say

Fatain she samm SO0 JSarvice talephone number Whef moving %8 anether
locatien wmithin the Mainlandg es Bawaii.

Smutag e 000
G3
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WI.I-‘- Room 328013

Senur Aorrey Nerth hispie Aversm
Baniing Ridge, N O7%0
08 21.TE2
FAX 808 S53-8300

David Nall, Esq. L = Fr L

Daputy Division Chief PEEE S PN
Federal Communications Commission £ ~at
1919 M Street, N.W. T Fg Smas
Room 518 ) DAt
Washington, D.C. 20554 TR

Re: Transmittal No. Bi79

Dear Mr. Nall:

AIST submits this letter to demonstrate that there
is substantial cause for aPplying the tarifef changes set
forth in Transmittal No. 8179 to ATST customers receiving
service under existing term plans and Contract Tariffs.

The Transmittal adds a paragraph to the existing
sections of Tariff F.C.C. Nos. 1 and 2 governing Transfer or
Assignment of service to clarify that transfer of all or
substantially all of the locations or 800 numbers associated
with a Tariff 1 or 2 term plan (or Contract Tariff) to
another customer is deemed a transfer of the term plan (or
Contract Tariff) itself, if the anticipated result of the
transfar otherwise would be a significant commitment
shortfall, :

This filing is made in light of a reseller
Customer’s improper attempt to effect such a purported
transfer of service (without the plan) to a third party,
after its initial effort to transfer the plan resulted in a
deposit requirement that it chose not to honor.

The Transmittal Clarifies Existing Tariff Terms

Although ATE?’s tariffs currently support its
right to refuse to complete transactions of this sort, this
filing is made to preclude dispute on the mattar. As a
clarification of existing tariff provisions rather than a

AR185




David Nall, Esg.
February 16, 1995
Page 2

substantive change, the proposed tariff provision should be
applied tec existing term plan and Contract Tariff customers
without any special showing. Yet, even were the tariff
Tevision assumed to effect a change in the rights of a
customer, Al&T has substantial cause to apply it to existing
term plan and Contract Tariff customers, as shown below.

Specifically, the General Regulations prohibit -
fraudulent means or schemes to avoid payment of tariffed
charges. (Tariff F.C.C. No. 1, Section 2.2.4.B.2. and
Tariff F.C.C. Ne. 2, Section 2.2.4.A.2.) Yet here, the
Customer could nominally remain the plan (or Contract
Tariff) customer of record, even though in transferring its
ravenue-producing accounts, it rendered itself an assetless
Shell, unable sither to fulfill its commitments or to pay
its shortfall or termination charges. The tariff prohibits
Such a scheme designed to avoid Paynsnt of charges.

, The General Regulations further provide AT:T may

Tequire a deposit of a Customer “whose financial :
responsibility is not a matter of record.” (Tariff F.C.C.
No. 1, Section 2.5.8., Tariff F.C.C. No. 2, Section
2.5.8.A.) Because.transfer of all or substantially all of
its accounts to a third PAIty constitutes a transfer of
substantially all its agsets, the request to transfer
service constitutes a change in the "customer’s financial
record” such as would justify a deposit requirement. Thus,
ATET would be justified in refusing to permit the transfer
if the Customer refused to pay the deposit.

: In all events, the Customer’'s effort to segregate
the term plan from the transferred service locations the
tariff provision that the Customer to which service is
transferzed must "sgree to assume all ebligations of the
former Customer.® (Tariff F.C.C. Ne. 1, Section 6.2.6;,
Tariff F.C.C. No. 2, Section 6.2.6.) To the extent that the
existing customer seeks to transfer all the service
associated with a plan to another customer, the new customer
zust assume the existing customer's ocbligations respecting
that service. Of necessity, this includes the obligations
to fulfill the revenue or volume commitments of the
underlying plazn,

The Substantial Cause Balancing Test

. Assuming, ar » that the tariff revisions were
considared a materia e in current customers’ :
cbligations, there is substantial cause to apply the new
language to existing term plan and Contract Tariff

AA186




Savld nNais, Esq.
February 16, 1995
Page 3 '

custuwers. "sunstantial cause” exists when "the carrier's
buginess necds ~ad objectivasgn outweigh "cusromers' ,
degitimate expectations of Stability."” In the Mattar of RCA
American Communications Inc., 86 F.c.c.2d 1197, 1201-02
(198l1). "{Tlhe reascnableness of a Proposal to revise
material provisions in tha middle of a tamna Biuye[s] Lo a
great extant on the carrier's explanation of the factors
necessitating the desired changes at that partioular Timg, "
4d. ATILT i3 filing "al this particular time” to provent a
Lransaction that (at a minimum) elevates form aver substanco
in gu elfart rn aveid payment of shwellall charges. an
existing customer simply hag no legitimata wapmctation that
Lt coula sell its service to a third party without also
transferring the associated temm plan, when the sale would
leave thi continuing culigation to pay shortfall (or
termination) charqes on a rompany with littlias ar ny
IfmAining ascwete. '

In all events, the Transmittal does not affect the
rates applicable to existing term plan or Contract Tarjiff
customers, and any non-rata-affecting chango -ip mimer, By
contrast, the costs AT¢T faces are significant. wWere AT:iT
to grandfather existing rustemoro, diffavesnl adulnlytracive

rules would appiy to otherwise Similariy-situated customems——

basgea only on when they entered into their term plans,
Developing and implementing such rules would create needless
ragulatory complexitims, with attendant costs and delay.
AT&T should not have to create such administrative

complexity simply to accommodate the desire of a customer to

éngage in a bad faith transfer of service,

* * *

For ail these reacons, the tariff revisions should

he permittad to ®saks ¢llecl, as filea.
Very truly yours,

Reichard £. MWeade

Richard R. Meade

AR187
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554 :

In the Matter of

ATE&T Communications Transmittal No. 8179

Tariff F.C.C No. 2

St ant et

To: The Tarilf Division,
Common Carrier Burean

PETITION TO REJECT
OR SUSPEND AND INVESTIGATE

Winback & Conserve Program. Inc. ("Winback®) by its attorneys, herewith petitions the
Tarift Division of the Common Carrier Bureau to reject AT&T Communicariops’ ("AT&T")
Transmittal No. 3179 s patently uniawful o, in the alternative, w0 suspend for the maximum
five month satutory period and investigate the lawfulness of the Transmimal. '

INTRODUCTION

1. Winback is an aggregaror (reseller) of AT&T"s 300 services under AT&T s Tariff
FCC No. 2. Over approximately the past two years, AT&AT bas engaged in s systematic anempr
to eliminate agpregation/resale in general, uﬂW'mbnckmmeuhrﬁ'omtheemnpedﬂw
marketplace for tdecunmimﬂom AT&T bas been successful in fts antieresale, ami-
aggregation efforn hlmmhwhabﬂhmwmmmmmme
"guise” of "cloting loopboles” in its l:_rlﬂ'ed 300 services.!

' See ATAT Communications, Transmituals 2406 and 2535, DA 90-1545, 68 R.R. 2d 835
(1990). ’

FEB=21-85 TUE 16:28 20248607117 P. 22
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2. All too often, the limited nature of the tariff review process (the rigidly narrow
;ppuwggn of the standard of "patently unlawful" in determining whether a tariff should be
rejected) has made it difficult to control or prevent such tariff manipulstion. Recently, however,
it has been demonstrated that the taciff review process can still be used ei‘fcctively to police
AT&T's manipulations shown o be “patenzly uﬁnyﬁn." In support of the patent unlawfulpess
of Transmital No. 8179, the following is shown.

BACRGROUND

3. AT&T's Transmittal Letter states that this "filing modifies the language pertaining
to Transfer or Assignment.” The revisions are proposed to §2.1.8(B) and (C). In §2.1.2(B),
the customer to which service is transferred must still sotify AT&T that it agrees o assumne the
former customer’s oucstanding indebtedness and the uncxpired portion of applicable minimum
payment petiod(s). However, the new customer’s obligations are m be expanded to include "the
unexpired portion of any term of service and usage or revenue commitment(s)® of the former :
customner.

4, Another revision requires that when 2 former customer transfers "substanitially
all of the 800 pumbers* under 2 Tarm Plan er Comract Tariff 30 that the usage and/or revemue
mummmmmmmwwmmmmmwm
Term Phan or Contract Tariff being transferred, the effect is to wansfer the entire Term Plan or
CmTMbhmmmmmmwwﬁmmmm

3 a.mumwoumrcm Amulnbﬂngfnrl’orfeim:mﬂ
Order 1o Show Cause, PCC 94-359 (released Jamaary 4, 1999).

-2-
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severally liable for the usage and revenue commitments of the transferred Term Plan and/or
Conrtract Tariff, '

5. Furtber. the joint and several liability sxtends to one or more customers o whom
the transfers are made or if made o a group of customers (two or more customers in a group)
extends to the group which AT&T apparently intends to trear as a “single new custormer.” If
there aregnyremainingsoolmmbm left after a transfer, the determination of whether the usage
or revemue :omnmmlmunuwmmmmm(»u to require
transfer of entire Term Plan and/or Contract Tariff) are to be measured by the past 12 months
of usage or revenues.

ARGUMENTS

6. ATAT secia to unilaterally impose on its existing Term Plan and Comract Taritt
customers addlnonal liability peither sgreed to or negotiated with the customer; nor for which
AT& T has offered any justification. AT&T"s unilateral Increase of the lability of its Term Plan
and Conract Tariff customers vialstes established FCC precedent which requires & showing of
" substanrial m'mdnngeﬁcmoflongmnﬁﬂdmim.’ See RCA American
Commuynications, Ing.. 84 FCC 2d 353, 358 (1980) (avestigation Ordes), 86 FCC 2d 1197,
1201 (1981) eication Ondes), 2 FOC Red 2363 (1987) Rosonsideration Onden); and AT&T

? AT&T knsw or should have known of this requiremem: and of its express applicability
to its 300 service \eem plans. See ATZT Communications, spra. AT&T’s failure nonetheless
to address the need for such a showing of substantial cause demonstrates an inexcusable lack of
knowiedge of Commission precedent and its relevancy to this filing.

-3-
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7. The obligations of a former customer upon tansfer of a Term Plan was limited
to unpaid charges :scrums prior to transfer and a continuing ebligation to meet the minimum
comminnens made over m§ unexpired portion of the term plan or contract wriff. AT&T's
changes would now make the “new" customer responsible for the full run of the contract liability
for the former customer's ;cu_nnilment even if the "new” customer’s existing commitments to
AT&T aiready exceed both the new Customer's existing comeitment and the former customer's
commitment being transferred.

8. The Commistion has ruled that carrjers are smtitled ounly to the balance of
payments over the unexpired portion of the mininmon service period or the carrier's unrecovered

out-of-pocket costs, whichever is lagser.
CC Dockst 83-1145, Phase I, 97 FCC 24, 1082, 1173 (1984).* In the cited decision, the
. Commission found that while It was reasomable for 3 carrier “to take steps to mitigate any losses
due to discontinuance ... where the minimum service period is greater than one momth ...° the
formula to apply is defined as follows -
FTThe charges for discontimuance ... must ... provide ... in insumces where the

minimum period is greater than one month, ... [for] the lessar of the telco®s non-
recoverable costs for the discontinued service or the minimum period

charges.

¢ Sesalso DIAL INFO, Inc. v. ATET, 61 R.R. 24 242, 3t 24445, 0. 6 (1986). 1tis clear
from this deciston that the rulings made by the Commission in regard 0 the access and
Divestitzre related ariffs apply with equal foree o AT&T. i

If as alleged By DII, AT&T is in fact routinely demanding a pre-service deposit from all

its Dial-It 900 customers despite the express limitations of ks revised uriff, AT&T

might be in viclstion of our decision ia Investigation of Access and Divestiture
Ralated TarifTs, supra. [citing to 97 FCC 24 1082, 1143 (1984) ched in paragraph S
of the Burezu's decision in this case] (At 2.6 of §1 R.R. 2d 245, anphesis added.)

-4
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AT&T s attempt to recover from the "new” customer the same commitments of the "forme:”
customer does not comply with the formula esublished by the Comemission for discoatinuance
charges.
CONCLUSION

9.  Because ATET's Transmittal No. 8179 violates estabiished precedent by failing
o make 2 showing of "substantial cause® and the precedent limiting its rights ro micigare its -
losses for discontimmnce of service for minimum ssrvice periods longer than one month. the
Traosmius! is patencly unlewful and must be rejected. In the alternative, the Bureau should
suspend the Transminal for the full statutory period and investigate ity lawfulness,

Of Counse!:

HELEIN & WAYSDORF, P.C.
18350 M Street, N.W.

Suite 550

Washingron, D.C. 20036 -
Telephope: (202) 466-0701

Dated: February 21, 1995
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CERTIFICATE OF SERVICE

1. Suzanne M. Helein, a secretary in the firm of HELEIN & WAYSDORPF, P.C., do
bersby state that a true copy of the foregomg “Petition to Reject or Suspend and Investigate* was
served, this 21st day of February, 1995, by facsimile oo R. Mesde at (908) 953-8360, with 3
copy sent First Class Mail, postage prepaid, to M.F. DelCasino, Adminjstrator - Rates and
Tariffs, AT&T Communicadions, $3 Corporate Drive, Room 32D35, Bridgewarer, New Jersey
08807. In addition, copies were served by band on R. L. Smith of the Tariff Divigion at 1919

M Street, N.W., Room 502, Washington, D.C. 20554,
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON. D.C, 20554

In The Matter of

AT&T COMMUNICATIONS

Rerisions to F.C.C. Tariff No. 1 and
F.C.C. Tariff No. 2

Transmittal No. 8179

To: Chief, Commop Carrier Buresu

PETITION TO REJECT
OF
COMBINED COMPANIES, INC,

Combined Companies, Inc. ("CCI"), by its antorneys and pursuant to Section 1.773
of the Commission's Rules, 47 C.F.R. § 1.773. hereby petitions the Common Carrier Bureau
(the "Burcau”®) to reject the revisions to Tariff F.C.C. No. 1 and Tariff F.C.C. No. 2 filed by
AT&T Communications ("AT&T") in Transmiual No. 8179 ("Transmitta! No. 8179"). CCI
endorses the Petition to Reject filed on this date by the Teleccommunications Resellers Association
(“TRA") and agrees with TRA that AT&T has failed 10 make the *substantial cause” showing
pecessary to justify the material adverse changes that the Transmittal No. 8179 ariff revisions
would effect in a massive number of existing iong-term service arrangements, inciuding those
beld by CCL. CCI further endorses TRA's argument that the Transmittal No. 8179 tariff

revisions are uplawful in that they would unjustly and unreasonably hinder the ability of

FEB-22-95 WED 17:38 63 | P. 03
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customers to “port” "800" numbers and locauons among interexchange carriers and improperly
interfere with the flexible conduct of customers' businesses, compticating in particular corporate
acquisitions. Finaliy, CCI wholeheartedly subscribes to TRA's view that the Transmital No.
8179 wriff revisions run counter to longstnding Commission policies favoring ualimited resale

and sharing of common carrier servicss.

L
INTRODUCTION

CCI was formed in 1994 by three long-time veterans of the "switchless resale®
industry 1o centralize and consolidate the buying power and sales efforts of numerous small and
medium size resale carriers. Through merger/acquisition and joint venture arrangemems, CCl
already has sccured ovﬁr 15 parmer companies and is currently in negotiation with more than
10 other resale carriers. Moreover, CCl is also the parent company of two Florida-based
“switchless resellers,” Giobal Long Distance Marketing, Inc. ("GLDM") and Nationai Telesis,
Inc. ("NTI®), and currenty has pending other resale acquisitions.

In conjunction with its parmer companies, CCI currentdy produces long distance
revenues on an annualized basis in excess of s_mo million on a varicty of networks and is
generating new orders at an annualized rate in excess of $200 thousand a month. CCI and its
partner companies provide a full range of commercial services, including custom network,
*800.° interpational, calling card and private line services, among others. Headquartered in
Tamarac, Florida, CC, in confunction with its partver companies, mainins sales and marketing

offices at locations throughout the United Stares.
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CCl is filing here for two reasons. First, by this filing, CCI endorses and
wholeheartedly supports the positions taken and the uguhepu made by TRA n calling for the

rejection of the Transmittal No. 8179 wariff tevisions. Aithough CCI will not repeat aif of those
positions ar_zd arguments bere, it will highlight below certain critical themes. More importaatly,
however, CCl is filing here to address, and place in'context' allegations made in ATT's so-called
“substantial cause® showing. It is afterali, CCI's efforts to secure a2 Contract Tariff, assume
certain "800" Customer Specific Term Plans Il and move the 800" numbers associated with
those plans to another IXC that has prompted Transmittal No. 8179. And lest there be any
doubt, AT&T's summary recitation of the facts surrounding CCl's efforts in this regard is
incomplete. highly misleading and often rdownrigh: faise.

On December 16, 1994, CCY, in conjunction with Group Disoc’unts, Inc.,
Winhack and Conserve Program, Inc. and One Stop Financial, Inc. {the “Transferors”), filed
with AT&T Transfer of Service Agreements ("TSA") involving nine Revenue Volume Pricing
Plans ("RVPPs *)/Customer Specific Term Plans If (*CSTP Jis™) (the "Plans®). In accordance
with Section 2.1.8 of AT&T Tariff F.C.C. No. 2, the Transferors requested the transfer in
writing and CCI agreed 10 assume ail obligations of the Transferors. The Transferors further
acknowiedged that they would relﬁain jointly and severally liable with CCI for all obligations

existing at the time of the wansfer. Pursuant to Section 2.1.8(C), AT&T was required to

FEB-22-95 WED 17:40 G3 , P. 05
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acknowledge the transfer in writing within 15 days! At AT&T's reguest and to accommodate

AT&T personnel, CCI and the Transferors resubmitted the TSAs on December 22, 1994 and
again on December 30, 1994,

On December 30, 1994, CCI received written confirmation from AT&T that TSAs
associated with at least two of the Plans had been processed by AT&T. On that same date and
subsequenty, CCI received oral "welcoming calls® and other documentary evidence of the
completed transfer of these two Plans (Verification Nos. R2617-6004 and R2617-600)%), all
recognizing it as the "customer of record"fof the Plans! Seveaty-five days following their
initial submission, AT&T has yet w fulfill its obligation to formatly "pr‘ocess' the TSAs
associated with the other Plans and now contends that even the two Plans it previousiy processed
bave pot been transferred.

During this same time frame, CCi approached AT&T with a proposal for a Contract
Tariff. Without delving extensively into the detils of that proposal, it invoived a commitment

_ in excess of $200 miliion over a five ycar period, at least half of whick would be "winback”
traffic. The price points proposed by CCl were less than those it currentiy is paying under
various term plans taken under AT&T Tariff F.C.C. Nos. 1, 2 and 9, but higher than the

Contract Tariff rates AT&T has been compelled to make available to the "wholesale” resaie

' Pursuant to their terms, TSAs become effective oa the latter of the effective date specified
by the transferor/transferee therein or AT&T's written acknowledgemem of the transfer. Asa
practical marer, AT&T scldom acknowledges a- TSA in writing and transfers gemerally are
deernedmbegrlmedw:moutfmheractmbyeuhﬂpanyonmedamspcc:ﬁed by the
wransferor/ransferec on the TSA.

? Indeed, CCI received from AT&T checks in an aggregate amount of more than Sl.l
million dollars issued to it as the “castomer of record” for thesc two Plans.

FEB-22-95 WED 17:40 G3 ' P. 06
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carriers from whom CCI could zlso obwain service. In other words, CCl's Conmract Tariff
proposal represented a “win/win” situation; CCl's rates would improve, and AT&T would derive
a better margin from the direct provision of service to CCI than it would if CCI ook service
from AT&T indirectly through a “wholesaie® resale carrier, |

After 2 series of delays and no meaningful progress with respect to its Contract Tariff
proposal, CCl negotiated a “stop gap™ measure with Public Services Enterprise of PA, Inc.
("PSE") pursuant to which CCl wouid temporarily move all of the taffic on the Plaps to a PSE
Contract Tariff with the proviso that the traffic couid be recizimed at any time. CCl was forced
to take this action because AT&T s persistent delays and refusals to deal were éosting it margins
in excess of $! million a month and denying its customers access to beneficial services. In
effect, CCI was negating the advantage that allowed AT&T essentiaily to stall negotiations
indefinitely. CCI frankly informed_AT&.T why it was moving the traffic and continued to invite
further negotiations with regard to a Comtract Tariff arrangement, advising AT&T that its

. arrangement with PSE allowed it 10 reclaim its raffic at any time.

AT&T's imitial strategic reaction was twofold. First, AT&T simply refused to
process the service orders by which the rraffic would be moved to the PSE Contract Tariff,
initially on the ground that since the TSAs had not been processed, CCI was not the 'cmtoﬁer
of record” for the phm and therefore not authorized to move the traffic. When, as agent for
the Transferors (the AT&T-acknowledged “customers of record” for the Plans) and pursuant to
newly-emﬁed AT&T agency policies and procedures, CCl directed AT&T to move the raffic,
AT&T simply declined t do 0. At the same time, AT&T demanded a deposit from CClinan

amount in excess of $13 million dollars before it wouid process the pending TSAs, even though.'
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AT&T would actualiy have more entities liabie for term plan obliganons following the transfer
than before. In an effort to secure a more reasonable deposit, CCl offered to have GLDM and
NT1 also assume alt liabilities under the Plans. CCI further emphasized to AT&T that pone of
the Plans were in “shortfall,” that al! of the Plans had annual, rather than monthly or quarterly,
commitments, that cach of the Plans were 'restrﬁcmble' and that certain of the Plans were
candidates for discontinuance without liability under a pending Contract Tariff order which PSE
had already submitted to AT&T. AT&T nonetheless declined to make any adjustments?

In short, the circumstance that AT&T claims justify the Transmittal No. 8179 tariff
revisions was caused by (i) AT&T's retusal to negotiate 2 Contract Tariff in good faith, (ii)
AT&T's refusal to process TSAs in compliance with its tariffs, (iiij .AT&T's refusal to process
orders to move "800" numbers to another carrier, and (iv) AT&T's excessive deposit demand.
CCl is not attempting to defraud AT&T or to avoid any payment or obligation due A’f&T under |
its ariffs. CC1 is simply anempting to maintain and grow its business. As noted above,

AT&T's suggestions to the contrary are misleading and devoid of factual basis.

ARGUMENT

A. AT&T Has Not Shown "Substantial Cause”

The case law is clear. A carrier may not revise its tariffs in 2 manner that ahers the

material terms and conditions of long-term service arrangements umiess it demonstraies

' It is noteworthy that CCI has experienced no comparable difficulties or heen subjecu:d to.
no comparabie demands from any of its other network providers.

FEB-22-95 WED 17:42 G3 ' A P. 08

AR200




“subsiantial cause” for the proposed changes! In the RCA Americom Decisions, the

Commisston recognized the "unfairness of allowing a dominant carrier to freely change the terms
of . .. a [long-term service] tariff at any time without cause, even though .custumcrs would
remain bound by all provisions until the end of the service term."* *In balancing the carrier's
right to adjust its wriff in accordance with its business needs and objectives against the legitimate
expectations of customers for subility in term arrangements,” the Commission developed and
applied the “substantial cause” test® As described by the Commission, the “substantial cause”
test is "2 tool for defining the appropriate zone of reasonableness applicable to changes to long-
term tariffs under Section 201(b) of the Communications Act 47 U.S.C. §201(b).*

The elements which necessitate 3 “substantial cause”™ showing are all .presem in the
Transmittal No. 8179 proposed triff revisions. The wariff changes directly effect long-term
service arrangements both under Tariff F.C.C. Nos. | and 2 and the tho:.ls:nds of Contract
Tariffs which incorporate by reference the terms of these tariffs. Moreover, the muititude of
customers who take service under these long-term service arrangements obviously entercd into

these term commitments with a “legitimate expectation[] . . . for stability in {the] term

4 mwwm&&m SFCCRcd 6777
(1990); R o arif NG . 84
FCCZdSSB(““)(WmM) SSFCC-NHW(INI)(&CA_:J&M
Qrder*), 2 FCC Red. 2336 (1987) ("RCA Reconsideration Order®). Showtime Networks, Inc,
v FCC, 932 F.2d 1 ¢(D.C.Cir. 1991) ("RCA Americom Decisions™).

s RCA Reiection Order, 86 F.C.C.2d at 197 & 8.
¢ Id at §13. ‘ '
7 Id. ar §4.

FEB-22-95 WED 17:42 63 P. 08

AR201




arrangement|}.” And in CCl's view, the changes AT&T proposes are not only material, but,
if aliowed 10 become effettive, would have a mau:rially adverse impact on many of those
customers.

Inits "*substantial cause'. showing.” AT&T asserts that the revisions Transmittal No.

. 8179 wquld work in the e.xisting transfer of service requirements are a mere *clarification of

existing tariff provisiom rather than a substantive change.® This is not the first time that AT&T
has atempted such a subterfuge. In 1990, AT&T characterized proposals to alter the means by
which customers could terminate "800° Service Customer Specific and Location Specific Term
Plans without liability as “'clarifying’ its existing tariff without changing it. * The Bureau
summarily rejected this contention and ruled that AT&T had ® “meet the substantial cause for
change test adopted m the RCA Americom Decisions. "

Applying here the verbiage used by the Commission there, the Transmittal No. 8179
tariff revisions “would establish additional restrictions” on the ability of Custom Network Service

and "800° Service term plan holders to port 800" numbers and locations to other IXCs. The

* RCA Reconsideration Order, 86 F.C.C.2d at Y13.

? Letter to David Nall, Deputy Chief, Tariff Division, Common Carrier Bureau, Federal
Commissions Commission from Richard R. Meade, Senior Attorney, AT&T, dated February 16,
1995, it is noteworthy that the purported "substantial cause® showing offered by AT&T applies
oniy to the additional limitations on the movement of "800" numbers and locations associated
with term plans and not to the new definition of “the unexpired portion of any applicable
minimum payment peciod(s).” Thus, to the extent that the latter change requires a showing of
“substantial cause.” it should be summarily dismissed.

* AT&T Communicatons: Revisions to Tariff F.C.C. No, 2, 5§ FCC Red. 6777, 3
(1990).

" Id, at 1414 & 16.
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cxisting tariff language that AT&T seeks w0 modify with Transmitual No. 8179 itnposes no such
restrictions. The ability to port "800" mumbers and locations to other IXCs “are significant
aspects of a long-term service plan and cannot be changed- without impact on the customer.”

AT&T opines Lha; its general tariff prohibitions against fraudulent means or schemes
to avoid piymcm of tariffed charges subsume the Transmittal No, 8179 proposed tariff revisions, -
rendering these revisions mere clarifications. As AT&T is well aware, there are many reasons
for porting all or subsnnt'nﬂy all of the “800" numbers or locations on 3 term plan to another
IXC which are neither fraudulent or designed to avoid paymemt. AT&T's assertion that a
transfer of all or substantiaily all of the “800" numbers or locations on a term plan 10 another
IXC would justify imposition of a deposit bas no bearing oo whether or not the proposed
Transmittal No. 8179 tariff revisions would cffect material changes in longterm service

" arrangements. And AT&T's lame contention that its current requirement that the transferee of

a term plan must “agree to assume all obligations of the former Customer® could be read
expansively to require the transferce of individual 800" gumbers or locations 1o assume full
term pian obligatons is disingenuous and almost lsughable. Not only has AT&T never
interpreted its @riffs in this manner, but if this were a legitimate reading of current tariff
requirements, the transfer to another IXC of 2 single 800" number which had been associated
with a term plan would trigger the assumption by that carrier of all term and volume
comumitments associsted with the term plan. Obviously, this is a painfully absurd resuit that was
neither intended por can be read into current tariff language.

AT&T's “substantia! cause® showing in support of its proposed Transmittal No. 8179
wariff revisions cap be charitably described as half-hearted at best. Essentially, AT&T argues
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that its proposed tarift changes are necessary 1o protect it from CCI. Even if true - which thev
are not -- the allegations AT&T has directed against CCI cannot justify imposition of 2 material
change in the long-term service arrangements of hundreds of thousands, perhaps millions. of
other customers. And AT&T's unsupported, undocumented assertions that the *grandfathering”
of existing lrequircmams would generate massive costs and burdens simply cannot be lent any
credence.

As AT&T has acknowledged, the Commission, when applying the "substantial cause”
test, has held that ;:hanges in tariffed long-term service arrangements will be allowed only when
the business needs and objectives of the carrier clearly outweigh the interests of the customers
whose contracrual rights are being unilaterally altered. AT&T it proposing to strip from existing
customers important rights 10 which they are currently entitied. And in support of that proposal
it has suggested only that it desires to defeat a single transaction and that it will be
inconvenienced by any "grandfathering” of existing customers. The Bureau should summarily
rej-ect this painfully inadequate showing and reject the Transmittal No. 8179 for failure
demonstrate “substantial cause® for the changes proposed in therein.

B. The Transmittal No. 8179 Tariff Revisions
Ars Unlawfual, _
As TRA has pointed out, the Commission has long recognized that the ability to

"port" numbers and locations to other carriers i3 a prerequisite w© a competitive
telecommunications environment. For example, before the implementation of data base access

for “B0OO" services, the Commission found that “the lack of 800 pumber portability . . . [was]
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an impediment to full competition in 800 services.™” And more recently, the Commission has
recognized “the importance of iocal number portability 1o the promotion of competition n the
local exchange market.™ The Commission has thus made clear that no carrier “should be able
to deny . . . {its] customers the bensfits of number portability. **

CCI agrees with TRA that the Transmitml No. 8179 wariff revisions, while fot
prohibiting the movement of *800" numbers and locations, would have a chilling effect on their
portability. Certainly, if evefy time waffic migrates from an AT&T term plan (o another IXC,
the receiving carrier is potentially exposed to the full liabilityr associated with the plan, that
carrier will undoubtedly be somewhat less eager to accept the traffic. And th'is is particutarly
so where the accepting IXC would receive only a small portion of the "800" numbers or
locations on an AT&T term plan, but nonetheiess be saddled with the entirety of the term plan
cbligation. _

Moreaver, the Transmittal No. 3179 wriff revisions, in addition to dampening
competition by hindering the movement of traffic among competing IXCs, will inroduce
complications into transactions in which telecommunications services may be only a small
component. AT&T should not, in its over 2c3lous efforts to safeguard its financial interests, be
able to intrude into the business affairs of its customers in such an invasive manner . AT&T,

like everyone else, has access wo the courts (and to the Commission) in the event that it is

, 6 FCC Recd 5880, 1146

(1991), recon. 6 FCC Red. 7569 (1991), m;_m 7 FCC Red. 2677 (1992).
» adminisration of North Amezican Numbering Plan. § FCC Red. 2068, 142 (1994).

Red. 7315 116 (I993)
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damaged. and AT&T. like everyone elsc must accept some measure of business risk. AT&T s

interests should not prevail over those of its customers or, more critically, over the public policy

judgments of the Commission.

Similarly, AT&T should not be permitted 1w undermine the Commission's resale
policies through tariff changes which incrememzﬁy, but no less cffectively, hinder the ability éf
resale carriers to compete effectively. As the Commission has recently reaffirmed, resale of
interexchange telecommunications services generates *numerous public benefits,” chief among
which are the downward pressure resale exerts on long distance rates and charges and the
enhancements resale produces in the diversity and quality of fong distance service offerings®

To obtain and preserve these public benefits for consumers, the Commission long ago
adopted, 2nd continues to enforce, policies which require that "all common carriers . . . permit
unlimited resale of their services.™ To this end, the Commission affirmatively de?ms unjust
and unreasonable, and prohibits, restrictions on resale!’ Indeed, the Commission has recently
declared that “|a)ctions taken by a carricr that effectively obstruct the Commission's resale

requirements are inherently suspect.

FCC 94-359 112 (me4 l995)(r.mn=
60 F.C.C.2d 261 (1976) ("Resale and Shared Use Order®), mn.ﬁZF-CCZdSSS (977,
affd sub pom. American Tel, & Tel, Co, v, FCC, 572 F.2d 17 2d Cir.), gort, denied. 439

U.S. 875 (1978); Reaale and Shared Use of Common Carrier Services, 83 F.C.C.2d 167 (1980),
recon, 86 F.C.C.2d 820 (1981)) ("AT&T Forfeimre Qrder”).
“ AT&T Forfeiture Order, FCC 94-359 at §2.
¥ Resale and Shared Use Order, 60 F.C.C.2d at 298-99.

“ AT&T Forfeimurc Order, FCC 94-359 a1 413,

FEB-22-85 WED 17:46 G3 ' P14
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AT&T should not be permirted to chip away at those elements of a resale carrier's
business which are critical to its continued success. One of these efements is the ability to
flexibly move traffic to meet commitments and realize higher margins, eiv.he.r individually or in
conjunction with other resellers. Such movements of traffic are not undertaken with frauduient.
intent; they are a normal and accepted aspect of the provision of interexchange service. They
are also an esseatial element of survival for small IXCs that must compete in a marke: dominated
by a single carrier and in which that carrier and two othert derive more than 85 percent of
customer revenues.

AT&T has already cut igto this flexibility by curtailing the right of resale carriers
who were not otherwise “grandfathered” to “restructure” their “800° tzrmplzns.. in Transmittal
No. 8179, AT&T is tking the next logical step and will continue undertaking such incremental
assaults until it is stopped by the Buresu. Certainly, there is no better proof that the Transmittal
No. 8179 wriff revisions are targeted at the resale community than the fact that the entire focus
of AT&T"s purported “substantial cause” showing is directed against CCL. '

C. Transmittal No. 81

FIOnE A

79 Should Be Rejected

C N ADITRLATION

L™

Sections 61.2 and 61.54(3) of the Commiasion’s Ruics, 47 C.F.R. §61.2 & 61.54(),
require that all tariff provisions must be ciear, explicit and definitive. Ambiguous tariff
provisions. violate these rule sections and Section 203 of the Communications Act of 1934, s
amended, 47 U.S.C. §203, and hence arc unlawfull® '

¥ See MCI Telecom, Corp. v. Amesican Tel & Tel Co., 71 Rad. Reg.2d (P&F) 419,
1120-21 (1992).

FEB-22-95 WED 17:46 G3 ' P. 15
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CCI agrees with TRA that the Transmitial No. 8179 wariff revisions are ambiguous
in two critical respects and as a result of these ambiguiﬁcs. the resultant ariff provisioas wouid
be subject to swategic manipulation by AT&T, potentially to the detrimemt of customers in

" general and resale customers in panicular. First, reference is made to the "anticipated result of
- such a uansfer® being a faﬂm‘e to meet the usage and/or revenue commitment under the pian
from which "800'- numbers or locations are being transferred. Despite the associated
parcnthetical that such anticipated result will be based on "the past 12 months of usage,”
customers would pot know. and could not know, from the @riff when AT&T would perceive that
a shortfall might result from a transfer. Will AT&T (or must AT&T) (or may AT&_T) consider
seasonality, usage trends, customer repr:séumions or like information in “anticipating the result
of a ransfer.” Similarly, the reference to "subswuntially all® of the *800° tumbers or locations
associated with a term plan ieaves AT&T wide discretion in enforcing the Trammim.l No. 8179
tariff revisions. Does “substantially all* mean 99%, 98%, 95%, 90%, 80%, 75%? Because

ambiguity of this nawre invites discrimination, it should not be permitted .

FEB-22-95 WED 17:47 63 ' P. 16
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III.

CONCLUSION
By reason of the foregoing, CClI urges the Bureau w reject as unlawful AT&T's
Transmittal No. 8179 tariff rqvi;ions or, at an absolute minimum, 10 allow the Transmittal No.
8179 tariff revisions to become effective on a prospective basis only.
Respectiully submitted,
COMBINED COMPANIES, INC.

By:
Charles C. Hunter
Hunter & Mow, P.C.
1620 1 Strear, NN'W,
Suite 701

Washington, D.C. 20006

February 22, 1995 its Amorneys
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I, Penny L. Sublett, do hereby certify that on this 22th day of

February, 1995, copies of the foregoing Petition to Reject of Combined Companies tnc.

were mailed, by United States mail, postage prepaid to the foliowing:

M_F. Del Casino
Room 32D66

AT&T

55 Corporate Drive
Bridgewater, NJ 08807

Kathieen Wallman, Chief *

Common Carrier Bureau

Federal Communications
Commission

1919 M Street, NW.

Room 500

Washington, D.C. 20554

David Nall, Deputy Chief *

Tariff Division

Federal Communications
Commission

Room 518

Washington, D.C. 20554

* denotes hand delivery
== denotes facsimile delivery

FEB-22-85 WED 17:48 G3

Richard R. Meade **
Room 3250H3

AT&T

295 North Maple Avenue
Basking Ridge, NJ 07920
FAX (908) 953-8360

Geraldine Matise, Chief *

Tariff Division

Federal Communications
Commission

1919 M Street, N.W.

Room 518

Washington, D.C. 20554

ITS *
1919 M Street, N.W,

Room 246
Washington, D.C. 20554

Penny A/ “Sublert

TOTAL P.18
PI ]8
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: Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554
In the Matter of
ATA&T Communications

Revisions to
Tardff F.C.C. Nos. 1and 2

)
; Tariff Transmittal No. 8178
)
mwwm
1. SUMMARY

Public Service Enterprises, inc. ("PSE") urges the Comrmnission to reject or
suspend and investigate the tariff transmiital captioned above. The transmittal
substantially changes the terms and conditions of virtually afl of AT&T's long-
term offerings but AT&T fails to demanstrate substantial cause for the change,
as required by the RCA Americom Degisions.’ In addition, the transmittel
introduces tariff language that is vague and ambiguous in violation of the
Commission's Ruies, 47 C.F.R_§ 81.2. Finally, the revision is unreasonably
overbroad and anﬁwnpeﬁﬁve on its face and thus violxtes § 20% of the
Communications Act which prohibits unreasonable practices.

In essence, AT&T has decided to swing a meat cleaver at 8 splinter,

m«mhusaexisﬁngremdies.and(bysheereoinddeweufeomse)would

1

BCA Ameccan C cations. Ing,, Ravis Tat F.G.C. Nos 1.and 2
muF.ac.zdssa(1m3(uwmmmbrmm).usﬁc.czd1m
(1%1)(mmwmmmzrccmzasaunm

D.C. Cir. No. 81-1658 (Mar. §, 1984). Showhime Netwaria Ioc. v, ECC. g2 F2d 1
(0.C. Cir. 1991).
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thereby chop off a long-standing, legitimate, tariffed business practice that is
essential to the survival of reseliers.
. DESCRIPTION OF FILING

ATAT offers iong-term discounts through a variety of term plans inits
generic tariffs (Tariff Nos. 1 and 2) and through its contract tariffs. By ordering
these discounted services and reseling them (unchanged of in combination with
additional services AT&T may not provide) to customers who would not
stherwise quallty for them individuafly, resellers play a crucial role in ensuring
that end users benefit from rate reductions and that AT&T does not discriminate
unreasonably among customers.

AT&T occasionally revises its existing offerings or introduces new

discounted offerings targeted to different customer types or traffic profiles. In

profile and obtain the lowest possible rate under AT&T's tariffs.

ATAT's tariffs contain a limited number of provisions that enable reseliers
to optimize their service mix (and thereby extend lower rates to users). Chief -
among these is the Transfer or Assignment provisions in Tariffs 1 and 2, which
AT&T seeks o modlfy with Transmittal Number 8179 ("Tr. No. 8179"). These
provisions enable reseliers to move traflic mong themseives in res;;onsa to
changes in end user traffic pattems of in AT&T's tariffs. By doing so, resellers

can match differences in term plans’ service mix, vintage, minimum revenue or

FEB-22-85 WED 17:22 202 223 0833 P.04
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volume requirements ‘traffic distripution requirements, etc., with changes in the
traffic pattems at different locatiens to obtain the lowest possible effective rate.
Without these provisions, the abitity of reseilers to take advaniage of newly-
tariffed discounts would be drastically curtailed.

Transmittal No. 8179 would terminate this procedure, The transmm:al
adds language to the Transfer of Assignment provisions in Tariffs 1 and 2 (which
aiso apply by cross-reference to AT&T's Contract Tariffs) that severely limits the
circumstances in which resellers could shift traffic among long-term offerings.
The new laﬁguage would allow customers to transfer locations out of & long-term
offering only if the locations remaining in the offering generated sufficient usage
in the previous year to Qatisfy the offering's minimums. If they did not, the
customer may only transfer the whole plan to another customer, even if the
customer could add new locations of increase traffic from the remaining louhons
to satisfy its-minimurn commitment.

. DISCUSSION

This transmittal is patenﬁ uniawful and must be rejected for any one of

the reasons discussed below.

1.  AT&T's Substantial Cause Showing s Patently inadequate and
Unpersuasive_ :

AT&T has failed to demonstrate substantisl cause for these rgvisions as
required under the Commission’s RCA Americom decisions 2 before a carrier

may change the terms and conditions of a long-term offering. In those decisions,

H id -

FEB-22-85 WED 17:22 202 223 0833 P.0O5
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the Commission palanced the customers’ legitimate expectations of rate and
service stability against the cafrier's business needs and concluded that a carrier
must demonstrate substantial cause for change if it seeks to modify long-term
offerings. Applying that tést to the tariff revisions ﬁnder investigation in that
docket, the Commission concluded that RCA Americom had demonstrated
substantial cause and therefore permitted the carrier to raise its rates.

The Bureau addressed the applicability of the substantial cause test to
AT&T's price caps filings when it rejected a previous AT&T attempt to change
the tem'linatloﬁ liability charges for CSTPs. In ATAT Communications, Revisions
to Tariff £ C.C. No. 2, Order, 5 FGC Red 6777 (1990), the Bureau granted
petitions to reject or suspend and investigate Transmittal Nos. 2404 and 2535 on
the grounds thet AT&T was required to make a substantial cause showing before
# could change the terms and conditions for long-term service contracts. The
Bureau conciuded that AT&T had failed to make a showing that satisfied the test.
In its Order, the Bureau stated:

The RCA Americom Decisions establish that a camier must
demonstrate substantial cause for changes in fong-term sefvice
arangements. This special showing for changes in fong-term
agresments was not changed by the Price Cep Rules. . . . AT&T
has failed to provide a persuasive showing of substantial cause for

the instant changes. Therefore, ... these tariff transmittals are
rejected for this reason.

5 FCC Red at 8778 (foctnotes omitied). ’
. In this case, AT&T has provided a perfunctory and unpersuasive showing

of substantial cause. AT&T's showing consists of a two and a half page letter

FEB-22-95 WED 17:22 . 202 223 0833
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‘that doesn’t even reach substantial cause untit the fast page 3 ‘The showing
consists of two sentences. First, AT&T states that it is filimg Tr. No. 8178 to0
prevent a single transacﬁon that elevates form over substance to avoid shortfall
charges. Second, AT&T claims that no customer has a legitimate expectation
that it could transfer locations out of a plan without transferring the plan.

AT&T's substantial cause showing i unpersuasive for three reasons.
First, if ATST's real concer is with a partioulaf individual customer who is
seeking to render itself “an assetless shell, unable either to fulfil its commitments
or to pay its shortfall or termination charges,” AT&T atready has far more
powerful remedies than Tr. No. 8479 to address that concem. ATA&T itself notes
in its letter that it has aiready tariffed provisions that protect it from the very
problem that it now claims requires Tr. No. 8179. The letter notes that Sections
2.2.4.8.2. of AT&T's Tariff No. 1 and 2.2.4.A.2. of Tariff No. 2 prohiblt “fraudulent
means or schemes to avokl paWM of tariffed charges.” Moreover, AT&T has
extensive rights and remedies through the bankruptcy courts and traditional

creditors’ remedies that adequately protect its interests and dwarf the remedies

3 meﬁmunaAnT-mhmmMMmamﬂHmmb
required because T, No.mnisonl_ya'eutﬁﬁﬁun.' mmmmmm )

mmsmmummm)mwmmm
uﬂrcmnbmengmswmmmﬂhmﬂywﬁngbgobmm ressle.

4 mmm&m.maw.m&tummmme
Division, FCC, st p. 2 (February 16, 1995). .
5 1o -
_ 5
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available from the FCC with ite fimited jurisdiction. AT&T hardly needs to disrupt
every contract tariff it has filed (and it has filed more than two thousand of them)
and all of its term plans, when its rights as a creditor are already well protected.

Second, AT&T claims in its substantial cause showing that customers

have no legitimate expectation that they can transfer traffic and not plans. In
fact, ATST itself has created that expectation by routinely processing such
transfers. Moreover, such transfers, and the expectation that they will continue,
serve quite legitimate and pro-competlitive business purposes. Here are justa
few examples of the circumstances under which customers would quite
legitimately want to transfer locations and not plans, each of which would be
frustrated by the changes in Tr. No. 8179: '
| A customer transfers substantially ali of the Iocaﬁoris in a plan to another
reseller (who then qualifies for a new contract tariff with better rates
for those locations, for example) and simultaneousty transfers into
the pian replacement waffic that exceeds its commitment jevels.

A customer transfers locations as above and has excess traffic in other
pians that can be moved in if the remaining locations don't
generate sufficient traffic. '

A customer transfers locations as above and adds new replacement
locations over a two or three month period with sufficient traffic to
meet the plan’'s minimums.

A customer transfers locations as above and knmﬂ\atmuaﬁcatme
remaining locations will increase because the end user at those
jocations previously was splitting traffic between suppliers and now

picks the reseller as its sole supplier going forward.

A customer tansfers locations as above and exarcises its rights under

AT&T's tariffed discontinuance provisions to tarminate the plan
without liability, extinguishing any traffic commitmant.

FEB-22-95 WED 17:23 202 223 0833
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None of these cases would be exempted from the Draconian effect of Tr. No.
8179 because the revisions proposed therein sweep together legitimate traffic
transfers and transfers for a fraudulent purpose. But there is nothing inherentty
sinister, and more important, there is nothing unusuel about transfers of
substantiatly all locations in a plan. AT&T has received and processed many
such transfer requests in the past.

Third, AT&T has no substantial cause to implement the change in Tr..No.
8179 because the problem # identifies in its substantial cause showing as a
justification for the transmittal isn't cofracted by the revisions. AT&T's concern
supposedly is that a plan holder wili strip ftself of assets by transferring locations
to another reseller. AT&T'S solution in Tr. No. 8178 s to force those loesﬁons to
stay in the oid plan. But AT&T cannot stop end users from pmubscribmg to
another ATAT reseller or another facility-based IXC. Thus. 2 resetier can lose all
of its locations even if Tr. No. 8179 takes effect. indeed, by preventing a reseller
from transferring locations to another ten'n offering that may have a better rate,
ATAT may. stimulate end users to abandon its network altogether. Perhaps it

hopes only matitwillbe_abletosolicitme locations as direct customers ofits

own sefvice. In either case, the “solution” in Tr. No. 8179 will not accomplish the-

purpose AT&T damstobesewinoandﬂmatpmposemeremuoes not justify

v

the disruption to customers of long-term offerings.
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Because AT&T has therefore failed to demonstrate substantial cause for.
_ the disruption of long-term service arrangements that it seeks to introduce
through the instant filing, the Bureau must reject Tr. No. 8179.°

2 TrNo 8179is Vague and Ambiguous .

The second basis for rejecting Tr. No. 8179 is that the filing is vague and
ambiguouss in violation of § §1.2 of the Commission's Rules which requires tariffs
10 contain clear and explicit explanatory statements of the rates and regulations.
As noted above, the new provision in Transmittal No. 8179 applies when “the
anticipated result” of a transfer of locations would be that the remaining
locations, based on usage in the preceding year, would faft to meet the minimum
commitment for the offering. ,

AT&T does not explain what an “anticipated result” is. Whose anticipation
will govern? If a reseller anticipates that It will exercise its right to discontinue an
offering without fiability after transferring locations and AT&T anticipates that it
will not honout its tartff but will instead try to prevent a reseifer from

discontinuing, which anticipated result govens?

FEB-22-85 WED 17:24 202 223 0833 P. 10
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. Thus, the provision as drafted creates NUMerous prablems of
interpretation and application. A customer cannot ascertain from reading the
tanff whether its transfer will be subject to the provision.

3. Tr.No. 8179 Introduces an Unreascnable Practice That On lts

Tr. No. 8179 is unjust and unreasonable on its face, and therefore
uniawful, because it is unreasonably overbroad and anti-competitive on its face
and thus violates § 201 of the Commumications Act which prohibits ﬁnreasonable
practices. .

AT&T claims that the purpose of the filing is to prevent @ particutar
transaction in which a reselier is attempting to insulate its assets from AT&Ts
jegitimate claims for payment under tariff by “selling” its “service” to g third party
and leaving itself with litte or no remaining assets. But, a3 described in Section
[11.1, above, the revisions in Tr. No. 8179 would address not only this singie case
but all substantial transfers of locations from aff plans regardiess of the reseller's
status or purpose. By sweeping so broadly, Tr. No. 8179 would have an arnti-
competitive effect on the interexchange markstplace by discouraging resale and
denying access to AT&T's newest discounted offerings. Moreover, access is
denied not only to reseliers but to their end users as well who would be denied
access to newer discounts. : .

Moreover, by pegging permissible transfers to past traffic levels from the
remaining locations in an offering, Tr. No. 81_79 affectively guts other provisions

in AT&T's iong-term offerings that establish ennual commitments. Most of

FEB-22-95 WED 17:24 202 223 0833 |
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AT&T's term plans and contract 1asiffs establish percentage discounts on the
rates for generic services in return for minimum annual commitments. A
minimum annuat commitment ought to mean what it says: 2 customer has one
year to generate sufficient tfaﬂic to meet its minimurﬁ. Thus, if a customer with
an annual commitment transfers sqbstantialiy ail of the locations in the offering to

~ another AT&T service in month two or three, for examp'a, it has nine or ten
months to generate replacement traffic under the tariff. But Tr. No. 8179 would
short circult this aspect of the offerings. Rather than give customers the annual
periad they bargained for, the new provision wauld strip the custorner of its plan
whenever the customer seeks to transfer substantially all of iis locations, even if
# is transferring into the plan sufficient traffic to meet its commitment. Hfthat
customer is in month two or three, “substantiafly afl® of its locations may not yet
be & targe number of customer accounts.

Thus, customers with seasonal traffic spikes of those whose traffic is
starting off at low levels but is growing rapidly — neither of whom would have
trouble meeting their minimums after a year — would have to give up their plan if
they tried to re-align their service mix by transferring some locations out and
transferring others in. By thus gutting the minimum annua_l period thet is central
0 the rationale for long-term offerings, Tr. No. 8179 introduces provisions that

L4

are unreasonable on their face and the Bureau should reject it

i mm.mammmmmmurm KR chooses
wu.maMMWAT&TGMMMMbMGW
and!u;spudﬁ:tanﬁhrleﬂnsi1lsphndmu.Tholﬂneau:aunnddh-etAI&Tlulnuwersptdﬁc
qu-ﬂnmsaﬂdpudueecounnum:ﬂﬂtﬂminthnc#unmnmnnsoﬂﬂﬁsﬂkm.Inpnnnuhmlho -
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CONCLUSION 7
AT&T's Tr. No. 8179 fails to demonstrate substantial cause to justify the
changes to long-term service arrangements proposed therain. Moreover, the
proposed revision is vague, ambiguous and unreasonable on its face.

Therefore, the Bureau must reject the transmittal.

Respectiully _subm!ttod.

Cetllooan Pooctinbly s1gon

Colleen Boothby
LEVINE, BLASZAK, BLOCK & BOOTHBY
1300 Connecticut Avenue, N.W.

Suite 500

washington, D.C. 20038

(202) 2234980

Counse! for Public Service Enterprises

of Pennsyivania, Inc.

Dated; February 22, 1985
108.01\81T9p2r.00G
Bureau should MﬂmmdmdmAT&TMMh
the past the number and frequercy of requested (and the wake

ing PSE's role i the ransaction. Mpum.AT&TsmHmhhwhthmw
mwmdummnmwmmmwwmmw-mwpse
was .
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CERTIFICATE OF SERVICE

|, Leah Moebius, hereby gertify that on this 22nd day of February,
1995, true and correct copies of the foregoing Petition to Reject or Suspend and

Inv
Transmittal No. 8179 were
upon the following parties:

estigate AT&T'S Revisions to AT&T F.C.C. No. 1 and AT&T F.C.C. No. 2,

served by facsimile, hand delivery, or first class mail

R. Meade"

M. F. DelCasino®

American Telephone & Teiegraph Co.
55 Corporate Drive

Room 32D55

Bridgewater, NJ 08807
908/953-8360

Geraldine Matisse™
David Nait™

Room 518
Washington, D.C. 20554

Lad ela=——"

Leah Moeblus

* By facsimile and first class mail

=By hand delivery

408,01 S¥TRwvE.ac
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.L. 20554

In the Matter of

AT&T Corp. Tariff Trangmittal Ne. 8179

Revisions to Tariff
F.C.C. Nes. 1 and 2

L S S e R

REPLY OF AT&T CORP.

Daniel Stark
David J. Ritchie
Richard R. Meade

- Attorneys for ATLT Corp.
Room 3252ZH3
- 295 North Maple Avenue

Basking Ridge, New Jersey 07920
(908} 221-7297

February 27, 1995
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SUMMARY

Transmittal Bi79 simply clarifies that transfer of
all or substantially all of the locations or 800 numbers
associated with a term plan (or Contract Tariff) constitutes
a transfer of the plan itaself, when it will likely result in
a commitment shortfall. The filinq was made in response t6
an existing Customer’s announced intent to transfer
substantially all its locations (without the associated Lerm
plans) to a third party, after its initial affort to
transfer the plans themselves to a different customer (which
had no established credit history) resulted in a deposit
request that was not.honorod.

AT&T filed thesa revisions to clarify its existing
tariff cights, not to change them. AT&T already has the
right to protect 1ltself aqninit shams such as that being
attempted here under two provisions of the General
Regulations of Tariff F.C.C. Nos. 1 and 2: the prohibition
against fraudulent means or schemcs to avoid payment of
tariffed charges, and the deposit requirsment for a customer
*whose financial responsibility is not a matter of record.”

AZLT made these rcvisions now to inform customers
specifically how AT&T will interpret and enforce the tariff
so that customers cannot claim that they "innocently”
developed business plans based on Ristaken expectations of

how the tariff would be snforced.

AA224




In all events, morecover, AT4T has sndwn
substantial cause for the filing. Indecd, were this one
customer to abandon :ts existiﬁg term plan commitments in an
assetless shell, rendering AT:T unaple to colleét shortfall

charges, AT&T would suffer revenue losses exceeding 5100

millien.

- ii =
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Before the :
FEDERAL COMMUNICATIONS COMMISSION
Washingtean, D.C., 20554

In the Matter of

ATET Corp. Tariff Transmittal No. 85179

Revisions to Tariff
F.C.C. Nos. . and 2

REPLY OF AT&T CORP.
Pursuant to Section 1.773(b) of the Commission's
Rules (47 C.F.R. § 1.773(b)), AT4T Corp. ("AT&T") hereby
raplies to the seven petitions to reject or sﬁSpend and
investigate the above-referanced revisions to Tariff F.C.C.
Nos. 1 and 2.} The petitions entirely fall to justify

rejaction or suspension of the tariff revisions.?

! Petitions to Reject or Suspend and Investigate were filed
by Advanced Telecommunications Network, Inc. ("ATN"),
Combined Companies, Inc. ("CCI"), Public Sarvices
Enterprises of Pennsylvania, Inc. ("DPSE"), Tel-Save, Inc.
("Tel-Save"), Telecammunications Reseller Association
("TRA"), The Furst Group, Inc. ("TFG"), and Winback &
Conserve Program, Inc. ("Winback & Conserve™)
{collectively, "Pstitioners®). .

2 To justify rejection, a petitiocner must prove that a
tariff is unlawful on its face because it demonstrably
conflicts with the Communications Act or a Commission

rule or order. See, e.g9., American Broadcastin
Companies Inc. v. FCC, 3 F.2d 133, 138 (D.C. Cir.
1980); Associuled Press v, FCC, 448 F.2d 1095, 1103
(1983), To ovarcome the presumption of lawfulnass and
Jjustify suspension, moreover, the petitioner must show
esach of the following: (1) that there is a high

(footnote continued on fcllowing page)

-l -
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Factual Btckgraund

Transm;ttal 8179 adds a paragraph to the existing
sections of Tariff F.C.C. Nos. 1 and 2 on Transfer or
Assignment cof Service to clarify that transfer of all or _
substantially all of the locations or 800 numbers associated
with a Tariff 1 or 2 term plan (or Contract Tariff) to ‘
another customer itself constitutes a transfer of the term
plan {or Contract Tariff), but only when the transfer is
anticipated -- based on the customer's actual usage history
(viz., the past 12 months ot usage at the remaining
locatiaons) -~ to result in a commitment shortfall.

As noted in AT&T's letter accompanying the
transmittal,? the filing was made in response to a
Customer’s announced intent to transfer substantially all

ils locatiors {without the associated term plans) to a third

{footnote continued from previous page)

probability the tariff would ba found uniawful after
investigation; (2) that the suspension would not
substantially harm other interested parties: (3) that
irzeparable injury will result if the tariff filing is
not suspended; and (4) that the suspension would not
otherwise be contrary tec the public interest. Section
1.773(a) (iv) of the Commision's Rules, 47 C.F.R. §
1.773(a) (iv). None of Petitioners has made either

showing.

3 Letter from Richard R. Meade, Senior Attorney, AT&T to
David Nall, Deputy Chief of the Commission's Common
Carrier Bureau, Tariff Division dated !hbruary 16, 1938,
at 1 ("Feb. 1€ Letter”).
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party, after its initial effort Lo transfer the plans
thaemselves to a different customer (which had no establishec
credit history) :isult_ed in a deposit requaesL that was- not
honorad.

| CCI notaes (CCL Petition at 3-6) that it is the
Customer that declined to post the deposit, and that
Petitioner Winback & Conserve (aleng with two other loosely-
affiliated rescllers, One Stop Financial, Inc. and Group
Discounts, Inc.) are the current customers of the term
pPlans. CCI further identifies still a third Petitioner,
PSE, as the intended ultimate recipient of the accounts
'being transferred.* While these points are correct, other
parts of CCI's rendition of facts are both inaccurate and
misleading.

This is not the first time Winback & Conserve's.

management has attempted to use corperate forms to avoid

¢ In an unrelated transaction, the corporate ulliliate of
vet: a fourth Petitioner had sought to transfar to that
Petitioner all the accounts (except one) under an
existing CSIP II while the affiliate retained legal
liability for the plan commitment. The plan is in a
critical commitment shortfall situation, with a multi-
million dollar shortfall liability likely to come due
imminently. Had the requested transfer been completed,
the affiliate would have stripped itself of substantial
future accounts payabls, leaving ATS&T to collect the
liability from a company with a significantly diminished
capacity to pay. After this Petitioner filed its
Petition, the affiliate inslLead transferred the entire
plan to the Petitiocner.
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legal cbligations. 747 has had an unusually litigious
relationship with beth Winback & Censerve and its corporate
Fredecessor, QOne Stop Financial, Inc. ("OSF").: By April.
1992, AT&7T had become aware of OSF's massive sales effort to
take unfair advantage of ATiT's brand name and marketplace
Ieputation by misrepresentinq-itsclf as affiliated with ATerT
in calls on potential customers. AT&T then applied ®or an
injunction under the Lanham Act in the United Stales
District Court for the District of New Jersey. In apparent
compliance and contrition, OSF agreed to the entry of a
Consant Injunction in May 1992,

But OSF's management did not cease its deceptive
marketing tactics. Instead, OSF'a principal fo:néd A new
corporation, Petitioner Winback & Conserve, and renewed the
misrepresentation campaign under that differsnt -- and
supposedly separate =-=- corporate identity. By late 1993,
AT&T had gtﬁhurod sufficient evidance of Winback &
Consezve's new Lanham Act viclations to obtain & Temporary
Restraining Order from the same District Courg.‘ When,
however, AT&T sought ke convert the TRO to a Preliminary

3 At times, collectively referred to as "Inga's companies,®
affer Winback & Conserve's principal, Al Inga.

¢ Because OSF and Winback ¢ Conserve had identical
managsment, AT&T has also sought a contempt citation
against OSF for this transparent viclation of the earlier.
Consent Injunction. That matter is still pending.
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Injunct:on, the Distriet Cours accepted Winback & Conserve's
argument that it should not be held liable because the
individuals who made the misrepresentations were not
employees of Winback & Conserve but *independent
contractors.” AT&T appealed this ruling to the Third
Circuit, which reversed and remanded the District Court's
denial of ATLT's request for a Preliminary Injunction.’

In mid-December, 1994, with its Tanagemant aware
that the “easy money" gained by daecsptive marketing
Practices and corporate identity subterfuges had Just about
Tun its course, Winback & Conserve attempted to cash in on
its customer base by'sclling off the customer list and
transferring its existing plans te another reseller. Whan
ATET received the Transfer of Service Agreement ("TSA") |
forans required for such plan transfers, it was perfectly
willing to complete with the transfers. '

However, the transferee (CCI) was a newly formed
corporation, without an established payment hislory with
AT&T. What's lofe. CCI simultanecusly submitted to AI&Tl
another set of TSAs which would have transferred
substantially all of the end users (i.e., 99.92% of the
10,000 or so end-users) on those CSTP II plans -- but not
the lead accounts which croats the plan structure -- Lo PSE.
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Clearly, CCI was just a strawman through which the real
transacticn between the Inga companies and PSE would pass.
Civen this lack of prior financial history, the size or the
pPlans (approximately $54 million in annual revenue
commitment), and Cci‘s announced intent to dispose of the
traffic (thereby putting itself in imminent default of the
tariffed commitments), AT&T invoked its tariff right to seek
4 three-months' deposit from CCI == in the amount of
313,546,000 -- before establishing service.

To avoid posting & deposit, CCI furnished ATeaT a
January 31, 1995 letter of agency purporting to appeint CCl
as agent for Inga’s companies, instead. CCI then attempted
to accomplish the transfer to PSE by leaving the plan
structure with Inga’s companies and sending the traffic
directly to PSE. MApparently, it would now be Inga’s
companies (instead of CCI) that would default, ba
disconnected and declare bankruptcy.® ATET would not henor
this appointment for a number of reasons. First, Winback &
Conserve had alréady appointed an agent, and ATET’s tariffs
do not permit 4 customer to appoint nﬁltiplc agents for
services undar the same tariff. Second.‘th. agency

9 This 1s not speculation. Mr. Inga has already indicated
to a number of ATLT personnel his desire to leave the
aggregation business and close his offices, as well as
his willingness to allow his companies to go bankrupt
instead of paying AT&T. ) '
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arrangement was developed to permit resellers o “au:scur:é"
the day~to-day management of certain of their plans, and not
to provide a vehicle for frustrating AT&T’'s cTariffs.
Finally, the true intentions of the pParticipants had been
expressed to AT&T thfough their own previcusly submitted
documents. '

| Since that time, moreover, AT&T has learned that
Mr. Inga contacted ATET’s billing office in Pittsburgh
(instead of his AT4T representatives in the Minneapol:is
aggregation center), and falsely told AT&T's billing clezks
that a number of these plans had undargone a simple “namc
change” to CCI. When the Minneapolis center learned that
AT&T's billing records had been changed based on Lhis new
misrepresentation by Mr. Inga, the billing :céords change

Was reversaed.

The Transmittal Properly Clarifies AT&T's Existing Tariff
Rigat £0 Prevent Fraud

As explained in its Feb. 16 Letter, AT&T filed
these revisions ﬁo clarity its existing tariff rights, not
to éhang. them. ATLT already has the right to protect
itself when a customer seeks to transfer the locations {but
not the commitment) associated with an AT&T term plan ¢r
Contract Tariff to a third pacty if, as a fesult. the
customer’'s net value and ability to pay tariffed charges
would be significantly diminished. Thus, the purpose of the
filing is not to axpand ATsT's existing rights or the
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customer's obligations beyond what they now are; it :is,
rather, %o inform customers specifically how AT&T will
interpret and enrérce Lthe tariff so that customers cannot
claim that they "innocently" developed husiness plans based
on mistaken expectations of how the tariff would be
enforced. o

AI&T'; right to protect itself against shams such
as that being attempted here arises under two provisions of
the General Regulations of Tariff F.C.C. Nos. 1 and ?: the
prohibition against fraudulent means or schemes to avoid
payment of tariffed charges,? and the deposit requirement
for a customer "whose financial responsibility is not a
matter of record."'" Specifically, the fraud provisions
prohibit the use of service "with the intent to avoid the
payment, either in whole or in part, of any of the Company's
tariffed charges by ... [ulsing fraudulent means or devices,
tricks {or] schemes ...."!! AT4T may “"temporarily restrict”

the service of any customer engaged in such prohibited

3 See Tariff F.C.C. No. 1, Section 2.2.4.B.2. and Tariffr
r-_coc. hc 2' se:tion 2-2-‘-1.2.

¢ Tariff r.C.C. No. 1, Section 2.5.8.; Tariff F.C.C. No. 2,
Ssction 2.5.8.A.

F.C.C. No. 2, Section 2.2.4.A.2.
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behavior.!? Here a customer is employing a scheme to rema.n é
the plan customer of record while transferring all or |
sﬁbstantially all of its assats (viz., substantially all o?f
its revenue-producing locations) to a rhivd party; it thus
can render itself unable either to fulfill its commitments
or to pay its shortfall or torninition charges, and thus:
"avoid payment of charges.” In such event, AT4T may
"restrict® or "suspend” the custumer's right to transfer
sarvice.'s

. Clearly, moreover, transfer to a third party of
all or substantially all of the accbunta under a single temm
. plan or Contract Tariff may well constitute nﬁt just a
significant reduction in assets (the counlLinuing stream of

accounts receivable), but a concomitant increase in

liabilities, as well, given the increased likelihood of a
substantial commitment shortfall charge. Thus, the transfer

‘could well result in a significant reduction in the net

value of the customer. Such a change in the customer’s

"financial record” would itself justify a deposit i

requirement. Under these circumstances, AT&T may refuse a

iz Tariff r.C.C. No. 1, Section 2.9.2.: see Tariff F.C.C.
No. 2, Section 2.8.2. ("temporarily suspend®).

1> At least one Petiticner concedes this point. PSE
Petition at 5.
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transfer if the Customer refuses to Pay a required

deposit.i

Even though AT&T's Feb. 16 Letter demonstrated

that the tariff revisions seek only te thwart schemes in

which the transfer of locations without plans is done to

avold payment of charges or Qhon the transfer would

significantly change the financial "rscord" of the customer,

scme Petitioners argue that the tariff revisions are broader

than necessary to address the problem identified.’$ These

argumnents are basad either on a misunderstanding of the

15

As noted in the Feb. 16 Letter, the existing Transfer or
Assignment requirament that the new Customer agsume "all
obligations” of the former Customer affards AT&T
additional protection. If the former Customer is
transferring substantially all of the accounts assoclated
with u plan it of necessity assumes the tern plan :
obligation as well. 1In a classic reductio ad absurdum

rargument, TRA and CCI erronecusly maintain that transfer

of individual numbers or locatiens similarly should
requirs assumption of plan commitments, tooc. ATET doas
not argue that the transfer of only cne, or a few,
locations would require the receiving customer to assume
any term plan obligations. _

Conversely, PSE claims that the revisions fail even to
correct the problem that gave rise to the filing. PSE
cbserves that AT&T cannot stop an end user froa suwitching
carriers, with the result that the reseller could still
be rendersd assetless. While this observation is true,
ATST is not seeking to thwart legitimale end user-
initiated activity. In rare circumstances, there aight
be such a pattern of legitimate end user flight from a
particular reseller that its financial health could
change significantly. 1In the event of such a major
change in linancial circumstances, though, existing
tariff provisions would Justify any necessary deposit.
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effect of the pending revisiens or a mischaracterizalion of
the nature of some of the nypothetical examples.

Thus, PSE and TRA arque (PSE Petition at 6, ZRA
Petition at 14-15) that a customer may wish to transfer the
800 numbers or locations, but not the associated plan,
because it will use cther :r&tfic to meet the commitment or
will terminate the plan with or without liability. The
tariff revisions would not apply under these conditions
because the "anticipated result" of the transfar would not
be a commitment shortfatl, so long as the replacement
traffic is added or the plan is tcrminateq_prior to (ar
concurrently with) the transfer of service.'s

Others assert that the revisions should be
rejected because ATe¢T did not cbtain the pziof consent of
every Contract Tariff customer (Tel=Save Petition at 3; IFG
Petition at 5S). This is absurd. Typically, Contract

'* PSE, TRA and TFG alsc assert the customer may choose in
good faith to pay Lhe shortfall charge {(or assume the -
risk of doing so if it is unadble to bring in sufficient
replacement traffic prior to the commitment attainment
date. PSE Petition at 6, TRA Petition at 14~15; TFG

- Patition at 7, 11 & 14. The examples used by Petitioners
Or the moat part deal with situations where a transfer
would not likely result in a shortfall, and thus ars
unaffected by the tariff. Moreuver, while some customers
may wish to create “shell” plans with no undarlying
traffic, that is not what term plans or CTs are designed
for, and the tariff requirement that the commitment be
transferred along with the transfer of all or
substanLially all associated locations is perfectly
Teasonable. : - _
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Tarlffs provide that the terms of AT&T's underlying tariffs
apply "as amended from time to time."'* Thus, even assuming
that the current transmittal represents a substantive change
== which it does not -- Contract Tariff customers have
expressly agreed to be bound by changes toc the underlying
tariffs that can be made without the consenﬁ of the Contract
Tariff customer.

Some Petitioners also argue that the revisions are
vague in that the trﬁnsfer of "all or substantially all” of
the 800 numbers or locations in a plan requires a transfer
of the plan, aﬁ wall, if the "anticipated result of such a

transfer ... (based on the past 12 months of usage)" is that

' See, e.g., Contract Tariff No. 3?4, Section 5.D.:

"Except as otherwise provided, the rates and )
regqulations as set forth in AT&T Tariff F.C.C. No. 1,
pertaining to SDN and AT&T Tariff F.C.C. No. 2,
pertaining toc 800 Services will apply, as these
tarifls may be amended from time to time."

See also, e.g., Contruci Tariff No. 54, Section 6.A.:

"Except as otherwise provided in this Contract Tariff,
the zates (subject to Section 7 following),
regulations, terms and conditions of AT&T Tariff
F.C.C. ¥No. 1, as amended from time to time, pertaining
to SDN, will apply."

The cross—-reference here to "Section 7 following”
reflects that amendments to tha stabllized ratas in
Section 7 require the prior consent of the Contract
Tariff customar. The Contract Tariff Customer has no
special right, however, to block changes to rates, terms
and conditions set forth in Tariff F.C.C. No. 1 itself.
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the customer would fail to meet its commitment. The
revisions refer to a transfer of "substantially all" of the
accounts in a pian rather than speciflying an arbitrary
quantity or percentage of locations or usage to eliminate
Lhe potentlal for subterfuge that an arbitrary number would
invite.!! Any "ambiguity” in this formulationm, moreover,
provides cﬁstoners, at the least, better guidance than the
current tariff, and falls short of mathematical precision
only because AT&T cannot predict realistically the various
artifices some customers may employ to avoid paying their
bills. _

Likewise meritless are Petitioners’ quibbles about
'the tera "anticipated rcsult."™ It is quite reasonable ito
determine the "anticipated result” of a transfer based on

the customer's actual "zun rate” over the past 12 monthsi®

¢ CCI and TRA suggest ATsT should specify the precise
percentage of locations or 800 numbers being transferred
that would trigger the obligation te transfer the plan as
well. CCI Petition at 14; TRA Petition at 18.
Unfortunately, though, a customer sseking to abandon a
commpitment in an empty shell could create sufficient low=
volums or no-volume accounts to meet the formality of a
Percentage requirenment, and complete the transaction with

impunity.

i* The 12 month periocd was used to negate the impact of
seasonal variations and other ancmalies. Some
Petitioners have raised a concern about how this
provision would apply in a plan that is less 12 months
old. In this event, all of the actual usage would be
considered since it is all within the past twelve months.
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at the remaining locations only. Including proiected growsh
through addition of new locations, as a number of
Petitioners suggest,?® would imp:opé:ly compel AT&T to
subsidize the customer's "bet® that wished-for growth will
materialize to replace the transfaer of virtually ail its
existing traffic.zl
Substantial Cause Exists for Any Change

As noted, although the filing is not intended to
(and does not)? change the aexisting tariff rights of AT&T
and its term plan customers, AT4T has shown substantial
cause for the filing. Two Petitioners attack the
substantial cause showing on the erroneous basis that AT&T

failed to explain why these changes are necessary at this

? CCI Petition at 14; PSE Petition at 6; Tel=-Save Petition
at /-8, TFG Petition at 13; TRA Petition st 16.

3 At the same time, if the historic usage at a given
rfemaining location has shown significant growth over the
past twelve months, the projection would emphasize the
current higher usage level, not' an average level.

32 TRA and CCI wrongly claim the revision to Tariff 2
established a restriction on the ability of customers to
“port" 800 mmbers tc other carriers. TRA Petition at 3;
CCl Petition at 8~9. The individual end-user customer's
riaﬁt to move Lo another 800 service provider is,
however, unaffectcd by the revisions. 1In fact, Lhe right
to "port® a specific 800 number has never had anything to
do with transferring the underlying service itself (such
as ATAT 800 READYLINE Service). It has neVer beesn
necessary for an end-user to changs its 800 number it the
ATET service used by a reseller to provide service to
that end user is transferred to another raseller.
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“particular time."?* As jnitially described in the Teb. 16
Letter and amplified in the Factual Background above, the
revisions have been made at Lhis time because of Winback &
Conserve's recent efforts to separate liahilities from
assefs in a way that could frustrate AT&T's ability to
collect shortfall charges. Petiticnars' argument that
Winback & Conserve's recant misrepresentation was entirely
"forcsecable” and should have been anticipaied in earlier
filings is, at best, disingenuous. While AI&; ceartainly
would contest the claim that it should be able to foresee
each and every fraudulent scheme unscrupulous customers
.might devise, this is irrelevant in any event for two
reasons. First, the current transmittal leaves Lhe existing
pProvision on fraudulent schemes unchanged. Second, the
substanlial cause test does not require lack of
foreseeability before permitting a carrier to change

existing tariff terms.3$

7 Tel-Save Patition at 5; TFG Petition at 10. See In the
Matter of RCA American Communications Inc., 86 F.C.C.2d
1197, 1201-02 (1981). ¥(T)he reascnableness of a
proposal to revise material provisions in Lhe middle of a
tarm hingels] to a great extent on the carrier's
explanation of the factors necessitating the desired
changes at that particular time.® (Emphasis added).

3 "Substantial cause” exists when "the carrier's business
noeds and cbjectives®™ outweigh "customers' legitimate
axpactations of stability." In the Matter of RCA
American Communications Inc., 86 F.C.C.2d 1197, 1201-02
(19€8l). 1In Showtime Network, Inc. v. FCC, 932 r.2d 1
(D.C. Cir. 1991}, the Court of Appeals upheld a tariff

{footnote continued on following page)
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Some Petitioners alsc asscrt that AT&T has nes
shown how it would be financially affected :f the revisions
are not permitted to take effect., To the contrary, though,
<Cl's Patition itself acknowledges that Winback & Conserve's
attempted evasion of the requirement alone would force ATsT
to forego 513 million of sccufity depesits needed to protect
itself against potential losses of shortfall revenues.
Should Winback & Conserve isolate its $54 million annual
commitment in an assetless shell and AT&T be unable to
collect shortfall charges over the term of these plans, AT&T
would need to write-off, as bad debt, losses oxceeding $100

millien.

(footnote continued from previous page)

revision mada under the substantial cause test, neting
that the tariff change was justified by certain
"unforeseen® events, such as the rate of inflatien from
1979=81 and the loss of a satellite). These events,
while unfuoraseen at the time of contracting, were clearly .
foresesable.
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- * *

For all of the foregoing reasons, the Petitions to
keject or Alternatively Suspend and Investigate should be
denied, and the pending tariff revisions should become

effective, as scheduled.

Respectfully submitted,
AT&T CORP,

By: - /s/Richard R. Meade '

Daniel Stark
David J. Ritchie
N Richard R. Meadas

Its Attorneys
Room 3252H3
295 North Maple Avenue

Basking Ridge, New Jersey 07920
{908) 221-7297

Dated: Feabruary 27, 1995
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CERTIFICATE OF SERVICE

I, Rita Foxwell, hereby certify that on this 27th
day of February 1995, true and correct copies of the
foregoing Reply of AT&T were served upon the followingv

parties in the manner indicated:

Geraldine Matisser

David Nallt

Debra Sabourint

R. L. Smith*

Tariff Division, Common Carrier Bureau
FEDERAL COMMUNICATIONS COMMISSION

1919 M Street, N.W.

Room 518 :

Washington, D.C. 20554

Richard M. Firestoner*

Philip W. Horton*~

ARNOLD & PORTER

1200 New Hampshire Avenuc, N.W,

Washington, D.C. 20036

Attorneys for Tel-Save, Inc.
and The Furst Group, Inc.

"Timothy J. Fitzglbbon*+*

Thomas F. Bardov*

-CARTER, LEDYARD ¢ MILBURN

1350 I Street, N.NW.

Suite 870 .

Washington, D.C. 20005 .

Attorneys for Advanced Telecommunications
Network, Inc.

Charles €. Huntar**

EUNTER & MOW, P.C.

1620.1 Street, NK.W.

Waghington, D.C. 20006

Attorneys for Combined Companies, Inc., and
Telecommunications Reseller Association

i Served by Hand
*¢ Sarved by Firgt Class Mail
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Charles H. Helein®*®
HELEIN & WAYSDORF, P.C.
1850 M Street, N.W.
Suite 530 .
Washingten, D.C. 20036

Coileen Boothby~*+*

LEVINE, BLAS2AK, BLOCK & BROOTHBY

1300 Cornecticut Avenue, N.W.

Suite 500 .

Washington, D.C. 20036

Attorneys for Public Service Enterprises
of Pennsylvania, Inc.

/s/Rita A. Foxwell
Rita A. Foxwell

q

* Served by Hand
** Served by First Class Mail
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